IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

J. B. RAINES, JR ,

Plaintiff,
V. NO. 1:88CVv319-S-0O
CITY OF STARKVI LLE, et al.

Def endant s.

OPI NI ON

The history anong these parties has been |engthy and
contentious and has been played out both in this court and in the
state courts. The only issues remaining in this particular action
i nvol ve def endants' notions for sanctions, which this court intends
to resolve with the issuance of this opinion

BACKGROUND
l.

The facts which brought matters to this point have been, for
the nost part, fully explored in two opinions fromthis court and
an appellate opinion fromthe Fifth Crcuit. Drawing primrily
fromthose sources, the court notes the high points as foll ows:

The underlying inpetus for this action was a title dispute
bet ween John B. Raines, Jr., and L. E. Spruill over a parcel of
| and which the City of Starkville had originally deeded to Rai nes.

Al though all state court proceedings were resolved in Spruill's



favor, Raines, who had been in the auto sal vage busi ness for over
thirty years, refused to accept this fact and renove the sal vage
vehi cl es remai ni ng on the property.

The bankruptcy court was al so involved in Raines' affairs. O
critical inportance to this case was the bankruptcy trustee's
schedul ed "car crush" to dispose of the renmainder of Raines'
sal vage vehicles, which, as the only assets of the bankruptcy
estate, were to be sold as scrap netal. The crush was set for
Novenber 18, 1987, and was to be conducted on the di sputed Spruill
property.

Al t hough Rai nes had been warned by the nmayor that he woul d be
arrested if he attenpted to interfere, he did just that by bl ocking
with his car the path of a bulldozer which had been enpl oyed by
Spruill to spread dirt as the old cars were renoved. Raines also
called the Starkville Police Departnent and asked that an officer
be dispatched to the scene. Wen Oficer Stanley Bow es arrived
and real i zed what Rai nes was doing, he asked Raines to stop and to
step out of the car. Raines, who was cursing and yelling, refused
to obey Bow es' desist commands. Concerned that Raines was
endangering others, Bow es and a second officer, Stanley Miden,
arrested Raines, after considerable resistance, and charged him

with disorderly conduct, assault, and resisting arrest.?

!Rai nes was found not guilty of these charges.
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Three days later, Raines returned to the property with plans
to renove sone remaining vehicles. Spruill, who had heard of
Rai nes' plans, contacted the city attorney who in turn requested
two police officers to inform Raines that he would be arrested if
he proceeded. In Raines' eyes, all of these events evidenced a
conspiracy between Spruill and the city to deprive him of his
constitutional and statutory rights.

.

This cause was initiated with the filing of a conplaint on
Novenber 17, 1988. At that tinme, Raines alleged that the
def endant s--which included the City of Starkville, its mayor, seven
menbers of the Starkville Board of Al dernen, six policenen, and
Spruill--violated his rights under the Fourth, Fifth, Sixth,
Ei ghth, N nth, and Fourteenth Anmendnents of the United States
Constitution, RICO and state |law and requested, anobng other
things, 3.1 mllion dollars in danages. The next day, the
conpl aint was anmended to delete all references to R CO and sone of
the state law clainms, to add two additional defendants, and to
i ncrease the requested damages by one million dollars. Bot h
docunents were signed by Honorable Jeffery M Navarro and CGeorge

Chesteen, by Navarro with perm ssion.?

2Chesteen is Raines' nephew and, at that tinme, practiced in
Col or ado.



In early Decenber, 1988, the nmmgi strate judge granted the
muni ci pal defendants (which includes everyone except Spruill) a
one-nonth extension of tine to answer the anended conplaint or
ot herw se pl ead. Spruill took a different path, answering the
conpl aint and asserting a counterclaimfor nmalicious prosecution.

By letter dated Decenber 29, 1988, |ead counsel for the
muni ci pal defendants, Honorable W Thomas Siler, Jr., sent Navarro
the first of several Thomas letters.® Siler advised Navarro that
fromhis initial investigation, "[i]t is ny opinion that portions
of the conplaints...are absolutely devoid of any |egal or factual
basi s what soever, and, therefore, are not 'warranted by existing
law as required by Rule 11" and asked himto dismss the | awsuit
vol untarily. Siler then particularized the eight perceived
failings of the conplaints "[s]o there [would be] no
m sunder st andi ngs as to how serious | am about this request...."
These included: (1) the failure to plead specific facts sufficient
to overcone the individual defendants' qualified immunity as

required by Elliott v. Perez* (2) the lack of a factual or |egal

3See Thomms v. Capital Security Services, Inc., 836 F.2d
866, 879-81 (5th Cr. 1988). The letter was not addressed to
Chesteen, nor was it copied to him

“Siler further el aborated by pointing out that neither
def endant Stacy nor Sisk was present during Raines' arrest and
that the officers who were present had been called there by
Rai nes hinself. He also invited Navarro to "review the | aw
regardi ng the Anrendnents [pled in the conplaints] and the extent
of their protections.”



basis for the interference with business count and the due process
claim (3) nunerous statute of limtations problens; and (4) the
| egal inpossibility of collecting punitive danages fromthe city.
Siler closed the letter with a warning that if he was forced to
file a notion to dismss or for sunmary judgnent and prevail ed, he
woul d "seek sanctions agai nst [Navarro] personally."

Following that letter, Navarro and Siler discussed the
| awsuit, which pronpted Siler to wite Navarro a second letter on
January 19, 1989.° This letter pointed to the nunmerous unrel ated
state law clainms which should be resolved in state court, the res
judi cata problens associated with certain counts, and the | ack of
a factual or legal basis underlying other allegations. Siler
concl uded as he had done previously with a warning that "if we are
forced to go through a great deal of expense and effort, ny clients
will look to you, rather than your client[], to satisfy our
attorney's fees and expenses."”

On February 24, 1989, counsel for Spruill, Honorable H
Russel | Rogers, wote Navarro questioning himabout the extent of
the charges against his client and requesting full and conplete
responses to certain interrogatories. He closed the letter with

the follow ng: "[1]t is obvious that joining Spruill in this

The day before, the magistrate judge had signed an agreed
order from Navarro and Siler granting nunicipal defendants a
second extension of time in which to answer or otherw se pl ead.
That order indicated that plaintiff was planning to file a second
amended conpl ai nt shortly.



lawsuit was wthout any basis. | can assure you that if you
continue this action against Spruill, I wll at the appropriate
time seek sanctions under Rule 11 against both you and your
clients, whonever they nay be."®

On April 18, 1989, Raines filed a second anended conpl ai nt.
Thi s docunent, like the first two conpl aints, was signed by Navarro
and Chesteen, by Navarro with permssion. Init, Raines continued
to invoke the protections of the Fourth, Fifth, Sixth, Eighth,
Ni nth, and Fourteenth Anmendnents and state |law. He had, however,
narrowed the focus of his conplaint to clains of unlawful arrest,’
use of unreasonable force, unreasonable interference wth
busi ness, ® and breach of warranty and unl awful taking.

Spruill and the municipal defendants inmediately answered,
with the latter also noving to dismss counts IV and V of the
conplaint and the individual capacity clains against the Board of

Al dermen and one of the police officers, John Qutlaw. In an

This letter was not copied to Chesteen.

I'n this count, Raines charged that Bow es and Mai den,
"acting in conspiracy with and at the direction of" Spruill,
Stacy, and Sisk, unlawfully arrested himon the day of the car
crush.

8 n this count, Raines alleged that Lindley, Sisk, and
Christian "acting at the direction of and in conspiracy wth"
Sisk, Spruill, and Stacy, and the city "by and through" Stacy and
the Board of Aldernmen "interfered with Plaintiff's | aw ul
busi ness and prevented Plaintiff fromtaking neasures to protect
and enjoy his business and property.” This count focused on the
events occurring three days after the car crush.
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opinion and orders issued on Novenber 21, 1989, this court
di sm ssed counts IV and V without prejudice "to the plaintiff's
right to pursue in state court all causes of action the precise
circunstances allow." Although the court refused to dismss the
i ndi vidual capacity clains against the board and Qutlaw, it
aut hori zed the nuni ci pal defendants to take Rai nes' deposition for
the purpose of determning the individuals' entitlement to
qualified imunity and directed Raines to explain why Qutlaw, who
was not nentioned in the body of the second anended conpl aint,
shoul d not be dism ssed fromthis cause. The court al so di sm ssed
Spruill's counterclaim(which had been asserted in response to the
first amended conpl aint, though not in response to the second) on
the basis that a malicious prosecution action was premature. At
that time, this court took the opportunity to warn Raines that
"[1]f the instant conpl aint was signed in violation of Fed. R Cv.
P. 11, or M. Spruill prevails in the defense of the civil rights
charges against him..then the appropriate renmedy may be sought.™

On January 5, 1990, Rai nes was deposed by defendants.® Only
Navarro appeared to represent Raines. Three days later, Siler
wrote Navarro and Chesteen asking themto dism ss the individual
board nmenbers fromthis cause. As grounds for this request, Siler

st at ed:

°This was the first formal discovery in which any party
engaged.



Following the deposition of J. B. Raines...it becane
apparent that M. Raines was unable to provide any
testinony or evidence whatsoever which supports his
claims against [the board nenbers]. M. Raines
specifically testified that none of these individuals
were present when he was arrested on Novenber 18, 1987,
that he had no evidence that they were directly invol ved
in his arrest, and that none of themhad ever threatened
himwith arrest. Based on this testinony, it is clear
that plaintiff cannot satisfy the heightened pleadings
requi renment of Elliott v. Perez...

He concl uded by giving Navarro and Chesteen notice "that if we are
forced to spend additional tinme and noney to have the individual
def endants di sm ssed, we intend to vigorously pursue a notion for
sanctions to recover all costs and expenses."

On January 31, 1990, Rogers wote Navarro again, copying
Chesteen on this occasion, and advised him of his intention to
pursue Rule 11 sanctions if he did not dismss Spruill fromthis
case. Specifically, he stated:

Since it now appears that discovery in this case is going
to nove ahead, | once again want to nake it clear that if
you persist in namng L. E. Spruill as a Defendant in
this case | will at the appropriate tinme request Rule 11
sanctions agai nst both you, Chesteen, and your client.
Based upon your Responses to Interrogatories Propounded
by L. E. Spruill and the testinony of J. B. Raines at his
deposition on January 5, 1990, it is obvious that there
exi sted no conspiracy between Spruill, Stacy, Sisk, and
the Gty of Starkville.

So that there is no m sunderstanding that you received
appropriate notice of ny intent to seek Rul e 11 sancti ons
| am sending a copy of this letter to the presiding
Judge. . ..



Less than two weeks l|ater, Raines, through Navarro, agreed to
di sm ss the individual board nmenbers as requested by the nmunici pal
defendants. That order was entered on February 12, 1990.

During the next six nonths, discovery proceeded, though
slowy, with the parties exchanging interrogatories and requests
for adm ssions and docunents. Raines and the nunicipal defendants
noti ced several depositions during this tinme period; wthout a
doubt, Navarro appeared at three of these.1 The rmuni ci pal
def endants al so designated their experts and anended their answer
to assert a counterclaim on Bowes' behalf for injuries he
al l egedly sustained during the course of Raines' arrest, which
Rai nes noved to dism ss.

On August 9, 1990, the court entered an agreed order
dismssing count Il as to Spruill.! Although Navarro maintains
that this was the | ast docunent he signed in this cause, the record
does not bear out that assertion. It is true, however, that from
that date forward Navarro's role in this Jlitigation was
substantially |imted.

On Septenber 28, 1990, Chesteen wote Honorable WIilliam .

Gault, Jr., who also represented the nunicipal defendants,

Navarro appeared at the depositions of Mii den and Bow es
on May 21, 1990, and of Dr. D. C Strange on August 7, 1990

1The court is unsure why this course was necessary since
Spruill was not nentioned in that count.
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regardi ng settlenent of this case. Init, herejected the offer of
the nunicipal defendants to forego seeking costs and sanctions
against hinmself, Raines, and Navarro in exchange for dism ssa
before they filed a summary judgnent notion. Chesteen expl ai ned:
Upon a thorough application of the law to the facts in
this case, we are convinced that neither party can
prevail on a Motion for Summary Judgnent and the costs of
preparing the sane is a needless expenditure of
attorneys' fees....If our conclusionis correct, youwl|
in all Iikelihood be precluded from seeking costs and
sanctions as you stated to M. Navarro. In any event, it

is doubtful M. Raines has the financial resources to
satisfy any costs assessed to him

* * %

We believe this case involves...the flagrant viol ation of

personal and property rights protected by the | ans of the

United States as well as the State of M ssissippi. For

t hose reasons, it would be prudent not to underesti mte

our intent to vigorously prosecute this action as we

shift from"defense" to "offense."

If this case is not settled, we anticipate that our

di scovery w Il exceed the tine and costs expended to date

by you in this case.
Navarro deni es any know edge of the contents of this letter prior
to his receipt of it.

Three days | ater, the municipal defendants attenpted to take
Rai nes' deposition. When it was convened, Raines, with Navarro
appearing in person and Chesteen, by tel ephone, "announced that he
was under the influence of nedication prescribed for a back probl em
and sought to have the deposition continued."” Upon application for
a ruling on whether the deposition should proceed, the magistrate

judge found that Raines was indeed incapacitated but that he "was
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aware of his...incapacity far enough in advance of the schedul ed
time for his deposition that he could have notified defense
counsel ...." The magistrate judge further found that Raines’
failure to notify defense <counsel of his condition "was
unr easonable and w thout sufficient cause and that [he] should
therefore pay the reasonabl e expenses incurred by defendants as a
result of his said failure.”" This resulted in the inposition of
sanctions agai nst Raines in the anbunts of $858.75 to the muni ci pal
defendants and $187.50 to Spruill "as the reasonabl e expenses of
their participation in the abortive deposition proceedings of
Cctober 1, 1990...."

Wthin the next nonth, Chesteen noticed no |ess than seven
depositions, which pronpted three notions for protective orders and
to quash, each of which was sustained. On Cctober 29, 1990, Siler
wote Navarro and Chesteen a fourth letter, which was the second
official Thomas letter. O particular interest is the follow ng
par agr aph:

Anot her exanple of the bad faith conduct of Plaintiff's

counsel in this case occurred on October 19, 1990,

foll ow ng the deposition of Minicipal Defendant Terrance

Chri sti an. After the conclusion of M. Christian's

deposition, M. Chesteen informed WIlliam Gault...that

Plaintiff wished to dismss his clains against M.
Christian. 2 M. Gault responded that the Municipal

2Christian had testified that on the day of the car crush,
he was riding with Qutlaw but was not on duty or involved in any
way With Raines' arrest and that on Novenber 21, the day on which
officers allegedly interfered with Raines' business, Christian
never exited the patrol car.
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Def endants woul d not oppose the dism ssal, but that M.

Christian woul d not waive his rights to seek sanctions as

wel | as any other rights and causes of action which may

be available to him M. Chesteen responded that "well,

we wll not dismss the clainms against M. Christian."

Such action on the part of M. Chesteen in regard to M.

Christian clearly indicates an "inproper purpose" for

pursuing the | awsuit against M. Christian, an act which

is specifically prohibited by Fed. R Gv. P. 11, as well

as 28 U S.C. § 1927.

Wthin a week, Chesteen filed a notion to seal this letter even
though it was not a part of the official court file.®® The court
denied that notion. Chesteen subsequently noticed five
deposi tions, which produced objections by sone of the woul d-be
deponents, and objected to the taking of his own deposition by the
muni ci pal defendants, which was deni ed.

During the first week of January, Spruill and the nuni ci pal
def endants noved separately for sumary judgnent. Six days before
Rai nes' response was due, Navarro noved to w thdraw from futher
representation of Raines. The magistrate judge, after conducting
an in canera hearing "[b]ecause of the sensitive, private, and
privileged nature of the facts and the comunications relevant to
the nmotion,"” allowed Navarro to withdraw. He "explicitly provided
[ however] that this order is not to be interpreted as relieving M.

Navarro from any |liability for sanctions under Rule 11...or

ot herwi se which may already have been incurred.” On that sane

13Sil er had indeed provided the court with a copy of the
letter as required by Thomas, but it was not a part of the
official court file until Chesteen attached to letter to the
nmotion to seal
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date, Chesteen submtted a 132-page response, including supporting
docunents, to Spruill's notion for sunmary judgnent and a 133-page
response to the munici pal defendants' notion for summary judgnent,
which included a nmotion for partial sunmary judgnent against
O ficers Bowl es and Mi den.

Towards the end of this litigation, trial was set and a final
pretrial conference held. A third attorney, J. Bruce Tei chman,
appeared on Raines' behalf and signed the final pretrial order.?
One week later, this court granted the notions of Spruill and the
muni ci pal defendants for sunmary judgnment, denied Raines' notion
for partial sunmary judgnent, and di sm ssed Bow es' counterclaim
In the court's opinion, it noted first that, with regard to the
unlawful arrest claim "[p]laintiff's response to the summary
judgnment notion basically consists of 'elaborate argunents
regarding...[M ssissipp msdeneanor]| statutes, supplenented by an
extended discourse wupon [Mssissippi breach of the peace]

jurisprudence.'" Raines v. Cty of Starkville, No. EC88-319-S-0O

slip op. at 4 (NND. Mss. Aug. 5, 1991). The court granted the
muni ci pal defendants' notion on that claim concluding that the
"facts of this confrontation viewed in any |ight (even those nbst
favorable to plaintiff) have no | egal significance for a reasonabl e

jury in federal court to consider” and finding that "plaintiff's

14Tei chman was admitted pro hac vice five days before the
final pretrial conference.
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notion for partial summary judgnent on his cl ai magai nst Bow es and
Maiden is incredible.” I1d. at 5 5 n.10.
Rai nes' excessive use of force claim"require[d] only brief

attention," as he failed to denonstrate "that he sustained a severe
injury, or, in light of the resistance he offered, that the force
used was unreasonable.” |d. at 5. The court noted that Raines
"virtually admt[ted] his failure" to neet the constitutional
standard and that "[a]Jrguing sinply that the injury was
unreasonable is not satisfactory."” [d. at 6 n.11

As to the final claim which this court described as "the nost
vague and confusing of the allegations,” id. at 6, the court found
that "[t]here is no justification to maintaining this action
relative to aninterference with business claim" 1d. 1In reaching
t hat conclusion, the court expl ai ned:

Lacking is any reasonable evidence to overcone the

officers' qualified immunity defense or to establish a
muni ci pal policy. Further, the seriousness of pursing an

action agai nst defendant Spruill is questionabl e inasmch
as plaintiff continues to focus on the actions of the
police. It is not enough to avoid summary judgnment by

relying on a conclusory conspiracy charge that has
neither a well-founded factual basis nor nmakes any | egal
sense.
Id. at 6-7. The court also characterized Raines' "attenpt to catch
defendant Christian in a wide net [as] especially and patently
frivol ous" and warned Raines that "utilizing the shotgun approach

as to defendants indirectly involved (i.e., liability dependent
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upon anyone being within sight) is especially dangerous in a
section 1983 action.” |d. at 6 n.13.

The court deni ed Rai nes' subsequent notion for reconsideration
and sanctioned Chesteen in the anount of $250.00 for filing a
"patently frivolous" Rule 11 notion in violation of Rule 8 of the
Uni form Local Rules. Rai nes' appeal of the court's summary

dism ssal of this action was unsuccessful, see Raines v. City of

Starkville, No. 91-7082, slip op. (5th Gr. Feb. 3, 1993), thereby
bringing the court to the point of now considering the defendants'
separate notions for sanctions. The munici pal defendants base
their sanctions request on Rule 11, 28 U S.C 8§ 1927, and the
court's inherent power; Spruill invokes Rule 11 only. Al |
defendants also seek an award of attorneys' fees as prevailing
parties pursuant to 42 U S.C. § 1988.
[T,
The history of this litigation fromthe perspective of the
plaintiff and his counsel follows.
A
Navarro began representing Raines in 1985, when he filed a
Chapter 13 bankruptcy petition on Raines' behalf. At that tine,

Rai nes was also involved in a state court land title dispute with

the Gty of Starkville and Spruill in which Raines was represented
by ot her counsel. In due course, that case was stayed by reason of
t he bankruptcy. Wen the stay was lifted on Spruill's notion,

15



Rai nes becane dissatisfied wth his state court attorney, who
wi t hdrew, and Navarro undert ook Rai nes' representation inthat case
as well.

I n Cctober, 1987, the chancery court declared Spruill the sole
owner of the disputed property. By this tine, the Chapter 13 had
been converted to a Chapter 7, and the infanpbus car crush was
schedul ed by the bankruptcy trustee. On the day before the car
crush, Navarro filed a Chapter 11 bankruptcy petition in an effort
to protect Raines' assets |located on the property, nanely, the
sal vage vehi cl es.

After Raines was arrested at the scene of the car crush
Navarro di scussed with Raines his potential 8 1983 cl ai m agai nst
the City of Starkville. At that tine, he explained to Raines that
a one-year statute of limtations governed this kind of action
According to Navarro, Raines, pronpted by Chesteen, insisted on
filing a RICO action to overturn the decisions in the prior |and
di spute cases and asked Navarro to carry out his wi shes. As he was
unfamliar with RICO Navarro refused, and Chesteen prepared a Rl CO
conpl aint against the city and Spruill.

On Septenber 26, 1988, Navarro wrote Chesteen, with a copy to
Rai nes, rem ndi ng hi mof the pressing deadline for filing a § 1983
conplaint regarding Raines' arrest. Navarro also contacted

attorneys famliar with R CO litigation to see if any were
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interested in undertaking a RICO action on Raines' behalf. None
wer e.

On Novenber 15, 1988, Navarro agai n advi sed Chesteen that he
woul d not file the RICO action that Chesteen had prepared. Navarro
mai ntai ns that Chesteen threatened himw th a bar conplaint and a
lawsuit if he did not file the R CO conplaint. The next day,
Navarro, via fax, formally refused to file the RICO action and
advi sed Chesteen that he would file a revised §8 1983 conpl ai nt on
Rai nes' behal f but only because of the running of the statute of
limtations. On that sane day, Chesteen faxed Navarro a letter
threatening legal action if Navarro did not file the RICO action
Chesteen's letter pronpted Navarro to seek advice from fellow
attorneys regarding his responsibilities in this situation. At
sone point that day, Chesteen faxed Navarro a second letter
promsing himthat if he would file the conplaint that Chesteen had
prepared, he could then wi thdraw and be i ndemified for any Rule 11
sanctions which mght arise. In response, Navarro advi sed Chesteen
that he would file Chesteen's conplain with his own nanme stricken
or he would file a revised conplaint which he had prepared.
Chesteen agreed to the latter proposal, and with the understandi ng
that the suit was being filed only to stop the running of the
statute of limtations and that Navarro would be permtted to
wi t hdraw when Rai nes had | ocated other counsel, Navarro filed the

revised 8 1983 conpl ai nt.
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The first two Siler letters followed. On February 23, 1989,
Navarro w ot e Chesteen and Rai nes proposing to anmend the conpl ai nt
inresponse to Siler's demands, and shortly thereafter, he received
Rogers' first Rule 11 letter. Over a nonth |ater, the second
anended conpl aint was filed, and by the end of the year, the court
had di sm ssed counts |V and V of that conplaint.

I n January, 1990, Navarro received Siler's third letter, which
was addressed to Chesteen also, requesting dismssal of the
i ndi vidual board nenbers and Rogers' second letter requesting
di sm ssal of Spruill. On Septenber 28, 1990, Chesteen, w thout
consulting Navarro, wote Gault and rejected the offer of the
muni ci pal defendants to forego Rule 11 sanctions if Raines would
dismss this action. Sone tinme during Septenber or QOctober, 1990,
Chest een adnoni shed Navarro not to discuss this case with Raines.

From Cctober, 1990, wuntil January, 1991, Navarro wote
Chesteen and attenpted to contact hi mby tel ephone. Chesteen never
responded to his letters or returned his calls. During this tine,
Navarro was defending Raines in a zoning suit filed by the city in
state ~court; Honorable Gary Goodwin was representing the
conservator for Raines' wife. The city offered to dism ss the case
if the Raineses would dismss their counterclaim Navarro and
Goodwi n agreed that this was a reasonabl e deal ; therefore, Navarro
urged Raines to accept the offer. Al t hough Chesteen was not

representing Raines in the zoning case, he wote Navarro and
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Goodwi n and threatened to hold them personally liable if they did
not conduct that suit as he and Raines saw fit.

Thereafter, Chesteen and Raines refused to permt Navarro to
withdraw from either the state court zoning case or the instant
proceedi nigs. On January 29, 1991, Navarro called the M ssi ssipp
State Bar requesting advice regardi ng wi thdrawal and was advi sed to
request an in canera hearing. In response, Navarro w ote Chesteen
and Raines a letter advising themthat he was wi thdraw ng fromboth
cases and pointing out that Chesteen had rejected the offer of the
muni ci pal defendants to forego Rule 11 sanctions in exchange for
di sm ssal w thout consultation. Navarro then noved to w thdraw
from both cases.

On February 7, 1991, Magistrate Judge Ol ansky conducted a
t el ephone conference with Navarro and Chesteen only. Al t hough
Rai nes, through Chesteen, opposed Navarro's notion, the magi strate
judge allowed Navarro to withdraw and placed the record of the
heari ng under seal. On February 12, 1991, Navarro notified Rai nes
and Chesteen of his effective withdrawal fromthis cause.

Before Navarro's wthdrawal, defendants had filed separate
motions for summary judgnent. On the day Navarro wthdrew,
Chesteen filed Raines' responses to those notions and a cross-
motion for partial summary judgnent w thout consultation or

assistance from Navarro. Later, Chesteen faxed Navarro a copy of
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this court's opinion and order granting summry judgnent.
Def endant s’ notions for sanctions foll owed.

Navarro denies that he should be sanctioned for his conduct in
this litigation, arguing that he was not properly afforded due
process, that defendants failed to request sanctions tinely or to
mtigate their fees and expenses, and that sanctions are not
warrant ed under the | aw

B.

Chesteen's version of the facts leading up to the filing of
the conplaint are as follows: Raines and Navarro call ed Chesteen
about an article regardi ng Rai nes' arrest which appeared in a | ocal
newspaper. Navarro suggested that a 8§ 1983 mght be in order
i ndi cated that he would be interested in filing such an action, and
represented that he was fully famliar with 8 1983 litigation. As
Chesteen had no experience in that area of the |law, he advised
Navarro that "we would have to rely on his judgnent as |ead
counsel . " Chesteen states that Navarro "insisted on being the
guarterback and in making all substantive decisions regarding the
litigation." Chesteen does agree that he and Rai nes had previously
urged Navarro to file a RICO suit against the city which Navarro
refused to do. According to Chesteen, Navarro represented to him
that he had discussed the case with several other attorneys who
engaged in 8 1983 litigation and "that all agreed that the clains

of Raines against the Cty of Starkville and Spruill were
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reasonabl e and had legal nerit." Navarro also represented to him
that the statute of limtations on the 8 1983 claim was one day
short of expiring. In short, Chesteen "relied on Navarro's
j udgnent and investigation of the facts and laws in this case."”

When Navarro was all owed to withdraw, Chesteen was left on his
own although he did not have the necessary 8 1983 experience.
However, he "relied on the fact that Navarro had represented to
[him that he had nmade a reasonable inquiry into the facts and | aw
of this case prior to signing the conplaint.” Chesteen also hired
anot her attorney to help hi mwho "assured [hin] that in fact Raines
did have valid causes of action...." Chesteen also states, "I
believe that | had a professional responsibility toJ. B. Raines to
make sure that his disagreenments with attorney Navarro did not
affect the viability of the lawsuit which had been filed" and
denies "categorically, that | directed the litigation on behalf of
J. B. Raines."

Chest een di sputes defendants' notions on the grounds that he
did not sign any of the conplaints and that he relied on Navarro's
prefiling investigation for his later positions in the case; that
after Navarro's wthdrawal, he had a fiduciary obligation to
Rai nes, who did not wsh to dismss this cause, to continue the
representation; and that defendants have failed to show bad faith
conduct and are inproperly seeking conpensation, not deterrence.

C.
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Rai nes' version of the facts, which was contained in an
affidavit attached to Chesteen's response, not his own, is as
fol |l ows:

In 1988, Raines contacted Navarro about filing a R CO action
against the Gty of Starkville. Navarro refused "after we had
spent considerable time and energy in preparation for it."
| nstead, Navarro suggested that they file a 8 1983 cl ai m agai nst
the city for violation of wvarious constitutional rights. That
action was filed "one day before Navarro told ne that the statute

of limtation was to run. Before filing the action, though,
Rai nes contacted his nephew, Chesteen, requesting that he act as
co- counsel . According to Raines, he and Chesteen "relied on
Navarro's investigation of the facts and the lawin this case...."
He echoes Chesteen's characterization of Navarro's role as the
"'quarterback' in making all substantive decisions regarding this
case." Raines reiterates the position he has held all along: "At
no tinme did | ever agree to dism ss ny causes of action which were
filed by Jeff Navarro on ny behal f, nor would | have agreed to any
di sm ssal of said actions voluntarily. In ny view, the actions
were correct and | should have been granted judgnent agai nst each
of the defendants.™

Rai nes' response to defendants' notions is limted to an
adoption of the briefs and responses filed by Navarro and Chest een

as "nothing nore could be added...at this tine....
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DI SCUSSI ON
. Rule 11
A
At the tine this litigation was underway, Rule 11 provided, in
pertinent part:

The signature of an attorney...constitutes a certificate
by the signer that the signer has read the pleading,
notion, or other paper; that to the best of the signer's
know edge, information, and belief forned after a
reasonable inquiry it is well-grounded in fact and is
warranted by existing law or a good faith argunent for
t he extension, nodification, or reversal of existing|aw,
and that it is not interposed for any inproper purpose,
such as to harass or to cause unnecessary delay or

needl ess increase in the cost of litigation....If a
pl eadi ng, notion, or other paper is signed in violation
of this rule, the court...shall inpose upon the person

who signed it, a represented party, or both, an
appropriate sanction, which may include an order to pay
to the other party or parties the anmount of the
reasonabl e expenses i ncurred because of the filing of the
pl eadi ng, notion, or other paper, including a reasonable
attorney's fee.

Fed. R Civ. P. 11.® The Fifth CGrcuit has interpreted this rule
to inpose three affirmative duties with which an attorney or
litigant certifies he has conplied by signing a pl eading, notion,
or other docunent. These duties are

(1) that the attorney has conducted a reasonable inquiry
into the facts which support the docunent;

15Si nce the conduct at issue here occurred prior to the
effective date of the anendnents to Rule 11 (Decenber 1, 1993),
the newy anended rul e does not apply. Childs v. State Farm
Mut ual Aut onobile Insurance Co., 29 F.3d 1018, 1023 n. 17 (5th
Cr. 1994).
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(2) that the attorney has conducted a reasonable inquiry
into the law such that the docunent enbodies existing
legal principles or a good faith argunent for the
extension, nodification, or reversal of existing|law and

(3) that the notion is not interposed for purposes of
del ay, harassnent, or increasing the costs of litigation.

Thomas v. Capital Security Services, Inc., 836 F.2d 866, 874 (5th

Cir. 1988).1% Conpliance with these affirmative duties is neasured

as of the tinme the docunent is signed. Childs v. State Farm Mt ual

Aut onobi l e I nsurance, Co., 29 F.3d 1018, 1024 (5th G r. 1994). As

stated by Childs,

[ T] he Thomas Court explained that liability for signing
a docunent was simlar to a snapshot. Courts would focus
on the instant the picture was taken--when the signature
was placed on the docunent. Liability under Rule 11
woul d only be assessed if at that instant in time the
attorney or [itigant was in violation of t he
rule....Virtually all suits wll require a series of
filings and Rule 11 applies to each and every paper
signed during the course of the proceedings.
Accordingly, if facts are di scovered that showthat there
is no longer a good faith basis for a position taken by
a party, a pleading, notion, or other paper signed after
those facts conme to light reaffirmng that position can
be the basis of a violation of the rule.

Childs, 29 F.3d at 1024 n. 18.

"[ T] he standard under which an attorney is neasured is an
obj ective, not subjective, standard of reasonabl eness under the
circunstances. An attorney's good faith is no |onger enough to

protect himfromRule 11 sanctions.” 1d. at 1024. |In determ ning

18Thomas is the semnal Rule 11 decision in the Fifth
Crcuit.
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whet her an attorney has nade a reasonable factual inquiry, a court
may consider the follow ng factors:
(1) the tinme available to the signer for investigation;

(2) the extent of the attorney's reliance upon his client
for the factual support of the docunent;

(3) the feasibility of a prefiling investigation;

(4) whether the signing attorney accepted the case from
anot her nenber of the bar;

(5) the conplexity of the factual and |legal issues; and

(6) the extent to which developnent of the factual
ci rcunst ances underlying the claimrequires discovery.

Smth v. Qur Lady of the Lake Hospital, Inc., 960 F.2d 439, 444

(5th Gr. 1992). In determning the reasonabl eness of the |ega
inquiry, the court may consider "the tine available to the
attorney; the plausibility of the legal view contained in the
docunent...and the conplexity of the legal and factual issues
raised.” Smth, 960 F.2d at 444. "Rule 11 does not require that
the |l egal theory espoused in afiling prevail. The essential issue
is whether the signatories of [the] notion fulfilled their duty of
reasonable inquiry into the relevant law....Even if erroneous, a
| egal posture does not violate Rule 11 unless is is 'unreasonable
fromthe point of view both of existing |law and of its possible

extension, nodification, or reversal.'" CJC Holding, Inc. .

Wight & Lato, Inc., 989 F.2d 791, 793 (5th Cr. 1993) (footnotes

omtted). "A conclusory allegation <contrary to current

jurisprudence that is nade w thout any support what soever does not
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represent a good faith argunent to nodify existing law." Spiller

v. Ella Smithers Geriatric Center, 919 F.2d 339, 346 (5th Cr.

1990); see also Smth International, Inc. v. Texas Commerce Bank,

844 F.2d 1193, 1199 (5th CGr. 1988) (Rule 11 does not allow
argunment for extension, nodification, or reversal of existing |aw
to be made on nothing nore than subjective good faith).

"Even if a party's motion is well grounded in fact and
warranted by existing law, the second prong of rule 11 provides
that it may be sanctionable if it is "interposed for any inproper
purpose, such as to harass or to cause unnecessary delay or

needl ess increase in the cost of litigation.'" Sheets v. Yanaha

Motors Corp., U.S. A, 891 F.2d 533, 537 (5th Gir. 1990). "Although

the filing of a paper for an i nproper purpose i s not inmunized from
rule 11 sanctions sinply because it is well grounded in fact and
law, only wunder wunusual circunstances--such as the filing of
excessive notions--should the filing of such a notion constitute
sanctionabl e conduct.™ Sheets, 891 F.2d at 538. " Repeat
litigation of identical clains over identical subject matter may
support an inference that the litigation was neant to harass

opposing parties.” St. Amant v. Bernard, 859 F.2d 379, 384 (5th

Cir. 1988).
Furthernmore, Rule 11 "clearly allows district courts the
discretion in appropriate cases to inpose sanctions agai nst non-

signing represented parties for violations of the rule by their
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attorneys," Topalian v. Ehrman, 3 F.3d 931, 935 (5th Cr. 1993),

al t hough 1 nposi ng sanctions on the client is not proper every tine
an attorney violates Rule 11. Topalian, 3 F.3d at 935 n.3. For
exanpl e, "sanctioning a client for bad faith clains under Rule 11
is inproper unless the client is personally aware of or responsible
for any procedure instituted in bad faith." Id.
B
1
The court can quickly dispose of the due process argunents.
Those charged with a Rule 11 viol ation nust be afforded fair notice
of the possible inposition of sanctions and an opportunity to
oppose the inposition. Spiller, 919 F.2d at 346. Notice is
provided in the rule itself or can be give via personal
conversation, an informal telephone call, a letter, or a tinely

Rul e 11 noti on. Veillon v. Exploration Services, Inc., 876 F.2d

1197, 1201-02 (5th G r. 1989). The requisite hearing on the notion

does not have to be "elaborate or formal." Spiller, 919 F.2d at
347. "Sinply giving a chance to respond to the charges through

subm ssion of a brief is usually all that due process requires.”
Id.

In this court's opinion, the demands of due process were
fulfilled in this case. On as nmany as siXx separate occasions
Navarro and Chesteen were warned by opposing counsel that

def endants woul d seek sanctions if this action was not di sm ssed.
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The fact that defendants' notions do not al ways del i neate anong t he
activitiess of the charged parties does not in this court's mnd
| essen the inpact of the notice they were given throughout the
course of this litigation. The letters precisely identified the
al | eged sancti onabl e conduct and advi sed of defendants' intentions
to press the sanctions issue to the limt. As should be gleaned
fromthis court's nmeticulous recitation of the facts, the extent of
each players' roles in this litigation was not difficult to
di stinguish. Furthernore, Navarro, Chesteen, and Rai nes have been
given anple opportunity to be heard. This matter has been
thoroughly briefed by all concerned, and the nerits of their
respective positions have been carefully scrutinized by the court.
Under pertinent Fifth Grcuit case | aw, those circunstances afford
a sufficient constitutional hearing.! The court therefore turns

its attention to the nmerits of the notions.?8

2.

a. Jeffery M Navarro
Havi ng carefully considered the matter, the court finds that
Navarro did not commt a Rule 11 violation by filing the initia

conplaints in this case. Although he admts that he was the one

Y"The court believes that this reasoning is equally
applicable to any other due process argunent which may have been
made in connection with the other sanctions vehicl es.

8The questions of tineliness and mtigation will be
considered in due course.
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who had earlier suggested to Raines the possibility of a § 1983
claim he was not hired to pursue the matter until the day before
the applicable statute of Iimtations was to expire.'® Navarro had
an on-going relationship with Raines and by his account had never
had any reason to doubt his client. When that circunstance is
coupled wwth the tinme constraints surrounding the filing and the
general know edge whi ch Navarro possessed about the events of the
car crush, it was not unreasonable for himto rely on Raines'
version of the facts and to file the conplaint that he did.

The problem as this court sees it, arises with the filing of
the second anended conplaint. By that tinme, five nonths had
el apsed, and Navarro had been war ned about the deficiencies of this
action on at least three separate occasions.? According to
Navarro, "[T]he second anended conplaint reflects the opportunity
whi ch [he] had to develop the factual background of his conpl aint
further, after his forced filing, as a result of which [certain
clains] were deleted...."” This court does not believe that the
second anended conplaint offers such a clear reflection. For
exanpl e, a sinple questioning of Rai nes woul d have reveal ed that on

the day of the car crush, Raines was interfering with the | aw ul

°Onens v. Ckure, 488 U.S. 235 (1989), was decided | ess than
two nonths after this cause was initiated. As it affected § 1983
actions in this court, Okure expanded the applicable statute of
limtations fromone year to three years. [d. at 250.

’Navarro characterizes the sanctions letters as nere
"posturing.”
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activities of the bankruptcy trustee, that he hinself called the
police to the scene, that he had indeed resisted the officers’

efforts torestrain him and that he suffered no significant injury
during the course of his arrest. The uncovering of these facts
woul d have led Navarro to the inevitable conclusion that Raines
coul d not, under the prevailing |legal standards in effect at that
time, maintain a cause of action for unreasonable use of force
agai nst Bowl es and Maiden. Furthernore, if Navarro had questioned
Rai nes or otherw se investigated his allegation that the individual

board nmenbers had threatened Raines with arrest and prosecution,
thereby interfering with Rai nes' business, he woul d have di scover ed
that this allegation had no basis in fact. He woul d al so have
| earned that Christian took absolutely no part in Raines' arrest
and that the conclusory conspiracy charges against Spruill had
"neither a well-founded factual basis nor [nade] any | egal sense.™
The deficient nature of the | egal or factual basis of each of these
allegations could have easily been determned wth mninm

research? and wi thout formal discovery tools. Because Navarro
failed to conduct a reasonable inquiry into the facts and the | aw
before filing the second anended conpl aint, he violated Rule 11 and
must pay the consequences for that violation. That matter will be

consi dered in due course.

2INavarro adnmits he "was not seeking to change the |aw but
had a good faith belief that this Section 1983 case was warranted
by existing |aw "
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b. George V. Chesteen
Turning then to Chesteen's liability under Rule 11, the court

reaches the sanme conclusion as it did with Navarro as to the

initial conplaints. Counsel were proceeding under tight tine
constraints, making a prefiling investigation infeasible;
therefore, it was not, as this court has already found,

unreasonable to rely on Raines for factual support of the
conpl ai nt.

Agai n, however, the court reaches a different conclusion as to
the filing of the second amended conpl aint. The court w il not
reinterate the reasons underlying that finding as it has thoroughly
covered those matters in the previous section. Nevert hel ess,
because Chesteen has made sone additional argunents not applicable
to Navarro, the court nust expand those reasons as they pertain to
hi m

First, Chesteen cannot find shelter froma Rule 11 violation
sinply because, as to sonme of the docunents, he was not "the
i ndi vidual...who cause[d] ink nolecules to flow onto paper
nmol ecules in the formof a signature.” The court recognizes the

hol ding of Pavelic & LeFlore v. Mrvel Entertainnent G oup, 493

US 120 (1989), that Rule 11 only authorizes the inposition of
sanctions agai nst the individual attorney who signed a docunent,
not against that attorney's law firm and agrees that as to those

docunents which Navarro signed |isting Chesteen as of counsel
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Chesteen has no Rule 11 liability.? And if that were the situation
associated with the anended conpl aint, Chesteen would escape the
inmposition of Rule 11 sanctions fromsuch an early date. However,
t he court does not believe that Pavelic extends to the situation at
hand where the | ocal attorney signs the docunent in the nane of the
out-of-state attorney "with perm ssion.” Chesteen's nane was not

nmerely typed at the bottom of the conplaint, see G ebel haus v.

Spindrift Yachts, 938 F.2d 962 (9th G r. 1991) (typewitten nane is

not signature for purposes of Rule 11); Wite v. Arerican Airlines,

Inc., 915 F. 2d 1414 (10th Gr. 1990) (sane), but was affixed to the
docunent just as surely as if he had placed it there hinself.
Chesteen has never denied giving Navarro permi ssion to sign his
name to the pl eadi ngs, nor has he noved to stri ke themor otherw se
to suggest that he disagreed with their contents. |ndeed, any of
t hese steps would have insulated him fromthe Rule 11 liability
associated with the filing of the second anended conplaint and
ot her docunents simlarly signed.

Chest een makes nmuch of Pavelic's characterization of the Rule
11 duties as nondel egable. Under the circunstances of this case,
the court does not believe that |anguage affords Chesteen any

relief but instead underm nes his related argunent that he should

22The amended version of Rule 11 in its present formall ows
i nposition of "appropriate sanction upon the attorneys, |aw
firms, or parties" that have violated the rule "or are
responsi ble for the violation."
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not be held accountable for the violation because he so heavily
relied on Navarro's investigation and judgnent. Pavelic makes it
cl ear that

[t]he signing attorney cannot |eave it to sone trusted

subordinate, or to one of his partners, to satisfy

hinmself that the filed paper is factually and legally
responsi bl e; by signing he represents not nerely the fact

that it is so, but also the fact that he personally has

applied his own judgnent.

Pavelic, 493 U. S. at 125. That argunent is further undercut by
Chesteen's previous representation to this court that "this case
was filed...after two law firnms, independent of each other, had
made a determnation that the case had nerit." See Plaintiff's
Motion for Reconsideration (Aug. 21, 1991).

Chesteen argues finally that given Raines' desire to continue
prosecuting this case, he had a duty to carry out his client's
w shes. That argunent is easily defeated: an attorney "can escape
Rule 11 sanctions by allowing notions for summary judgnent or
dismssal of neritless clains to go unopposed; he need not
i ndependently nove to dismss his own client's clains.” St. Amant,
859 F.2d at 384. By the time defendants noved for sunmary
j udgnent, Chesteen had conducted a consi der abl e anount of di scovery
which, if it had not already done so, clearly reveal ed the factual
vacuumof this case and whi ch defendants neticul ously used to their
advantage in support of dismssal. In this court's mnd, no

ethical violation would have occurred if Chesteen had sinmply

allowed the summary judgnent process to reach its natural and
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i nevi tabl e conclusion. Instead, Chesteen perpetuated the Rule 11
violation by submtting over 250 pages of "spurious argunents
[ which did] not present a reasonabl e excuse for his dogged pursuit
of these legally [and factually] insupportable clains.” Spiller,
919 F.2d at 346. The consequences of his violation will be
considered | ater.

c. J. B. Raines, Jr.

As noted previously, Raines has presented nothing to persuade
the court that he should not share in the sanctions to be assessed
inthis case. Raines knewfromthe outset of this [itigation that
he had no facts to support the assertions made in the conplaint.
VWiile his attorneys can be initially excused for their |ack of
know edge, Raines cannot, as he knew the part, or |ack thereof,
whi ch each of the charged participants played in the incidents
|l eading up to this suit. Certainly, Raines cannot be held to the
sane standards of |egal know edge as his attorneys; however, that
determ nati on and Rai nes' persistent belief in the correctness of
his actions offer himno relief from the obligations inposed by
Rul e 11, the central purpose of which "is to deter basel ess filings
and streanmline the adm nistration of justice." Spiller 919 F. 2d at
345. The price Raines nmust pay for the violation will be addressed

in the next section.
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"Under Thomas, once a district court finds a Rule 11
violation, it nust inpose sone sanction. The district court
retains broad discretion in fashioning an 'appropriate' sanction;
however, that sanction should be the | east severe that adequately
furthers the purpose of Rule 11." Childs, 29 F.3d at 1027. I n
determ ning what is appropriate, it is inmportant to renenber that
Rule 11 sanctions are "neant [not only] to deter attorneys [and
parties] fromviolating the rule,” Thonmas, 836 F.2d at 877, but
also to be "educational and rehabilitative in character and, as
such, tailored to the particular wong." 1d. at 878.

Under the circunstances of this case, the court finds that an
award of nonetary sanctions, in the form of attorneys' fees and
expenses, is the appropriate neans of rem ndi ng counsel and Rai nes
of their duties under Rule 11 and is the | east severe sanction that
woul d sufficiently deter them from repeated violations. Thi s
findingis clearly allowed, as the "rul e specifically provides that
reasonabl e and appropri at e expenses, including attorney's fees, my
be awarded as a sanction to the extent the expenses were reasonably
caused by a violation of the rule.” Childs, 29 F.3d at 1027
Since this lawsuit was | acking in factual and | egal foundation from
the outset, defendants' expenditure of fees and expenses "were
reasonably caused by a violation of the rule." 1d. The court
therefore turns to its calculation of the award.

2.
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Muni ci pal defendants were represented in this matter by
Honorable W Thomas Siler, Jr., and WlliamI. Gault, Jr., of the
Phel ps Dunbar law firm Spruill was represented by Honorable H
Russel |l Rogers. The nunicipal defendants have requested fees in
t he amount of $119, 247. 50, which represents 1,559.25 hours of work
by fifteen attorneys and paralegals billed at rates of $50.00 to
$105. 00 per hour.?® Spruill has requested fees and expenses in the
anount of $27,608.66 (%$26,299.23 for attorney's fees--325.4 hours
at $75.00 per hour--and $1, 309.23 for expenses).? Counsel have
submtted the requisite affidavits discussing the applicability of
t he Johnson factors to the instant case and a detail ed account
outlining the hours expended on the defense of their respective
clients and the tasks perforned. The nunicipal defendants have
al so presented affidavits fromseveral |ocal attorneys who opined
that hourly rates between $75.00 and $105.00 are reasonable for
defending this type of lawsuit. As noted, Navarro and Chesteen
demand t hat counsel's hours be substantially slashed or conpletely

disallowed on the grounds that defendants failed to request

#The muni ci pal defendants have not requested rei nbursenent
of expenses in their notion for sanctions, although their
counsel's tine sheets clearly reflect that expenses were incurred
in the defense of this case.

24This total is sonewhat |ower than that stated by Spruil
in his notion and reflects a $10.00 addition error on the tine
sheets for Novenber, 1988 through April, 1989, and a disal |l owance
by the court of deposition costs in the sumof $1,954.35. That
sumis not a covered expense but rather falls under the cost
provisions of 28 U.S.C. § 1920.
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sanctions in atinmely manner or to mtigate their fees and that the
anount requested serves only to punish, not to deter

In determ ning a reasonable attorney's fee, the court nust
first calculate the "lodestar” by multiplying the nunber of hours
reasonably spent on the litigation tines a reasonable hourly

billing rate. Watkins v. Fordice, 7 F.3d 453, 457 (5th Cr. 1993).

The court should consider the twelve Johnson factors? "when
anal yzi ng the reasonabl eness of the hours expended and the hourly
rate requested.” Watkins, 7 F.3d at 457. Once the lodestar is
determned, it may be adjusted, either upwardly or downwardly, "if
t he Johnson factors, not included in the reasonabl e fee anal ysis,
warrant the adjustnent." 1d. However, the |odestar is presuned
reasonabl e and should be nodified only in the exceptional case.
Id.

In determning the nature and extent of the attorney's
services, the Fifth Crcuit's discussion of the first Johnson
factor--the time and | abor required--is instructive:

It is appropriate to distinguish between | egal work, in
the strict sense, and investigation, clerical work,
conpilation of facts and statistics and ot her work whi ch
can often be acconplished by non-lawers but which a

| awer may do because he has no other help avail able.
Such non-legal work may command a | esser rate. Its

2Johnson v. Georgia H ghway Express, Inc., 488 F.2d
714, 717-19 (5th Gr. 1974). Because these factors are well
known to every practicing attorney in this circuit, the court
finds no reason to enunerate them here; each factor wll be
consi dered i n due course.
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doll ar value is not enhanced just because a | awer does
it.

Johnson, 488 F.2d at 717. In Coalition to Preserve Houston V.

Interim Board of Trustees of the Wsthei ner |ndependent School

District, 494 F. Supp. 738 (S.D. Tex. 1980), appeal dism ssed, 450

US 901 (1981), the district court expanded on this concept,
stating:

The Court distinguishes three categories of the type of
wor k perforned: (1) strictly legal activities, which
i nclude legal research, witing, and court appearances;
(2) legally related activities, which include confer-
ences, telephone calls, and other correspondences; and
(3) routine admnistrative activities, which include
travel tinme, clerical work, and conpilation of facts and
statistics. For purposes of the application of different
rates to different types of work, the first category wll
be referred to as work on the nerits of the case; the
second category will be called informal comrunications;
and the third category will be referred to as non-| egal
wor K.
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Id. at 745 -46.2% Furthernore, fees should not be allowed for hours
which were not reasonably expended, i.e., hours which are
excessive, redundant, unnecessary, or inadequately docunented.

Hensley v. Eckerhart, 461 U S. 424, 432-34 (1983).

In light of the above authorities and this court's experience,
the court nmakes the follow ng conclusions as to each attorney and
par al egal enpl oyed by the nunici pal defendants:

(1) Beginning with Siler, of the 284.5 hours |isted,

102.5 hours fit wthin Category One; 54.25, wthin
Cat egory Two; and 30.5 hours, within Category Three. The

26Thi s approach has been adopted by this court in past
decisions. For exanple, in Shirley v. Chrysler First, Inc., 763
F. Supp. 856 (N.D. Mss. 1991), aff'd, 970 F.2d 39 (5th Gr.
1992), this court categorized plaintiff's requested attorney's
fees and el aborated on the Texas court's guidelines:

Wrk on the nerits entails drafting notions,
responses, and a nenorandum | egal research
and brief witing; preparation of clients for
and personal participation in depositions;
and conferences with the court. |nformal
comuni cations are conprised of conferences
wi th opposing counsel, clients, and

w tnesses; all correspondence invol ving

def ense counsel ...or the court; and review of
noti ons, responses, orders, [and]
opinions....OQher than travel, Category 3 is

preparation of notices and cover letters,
normal |y performed by a secretary; and review
of a cancellation of a pre-trial conference,
a sinple scheduling matter.

Shirley, 763 F. Supp. at 858 n.3 (quoting Cobbs v. G enada
County, M ssissippi, No. W84-136-S-O, at 12 n.17 (N.D. M ss.
Sept. 13, 1989) (unreported opinion)). This method of
calculating attorney's fees was recently approved by the Fifth
Circuit in Watkins. See Watkins, 7 F.3d at 459 (citing Johnson

and Shirley).
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court has di sall owed 97. 25 hours as excessi ve, redundant,
Oor unnecessary.

(2) O the 479.25 hours listed by Gault, 163.5 hours fit
within Category One; 115.5 hours, within Category Two;
and 30.5 hours, within Category Three. The court has
di sallowed 169.75 hours as excessive, redundant, or
unnecessary.

(3) O the 109.0 hours listed by Victoria Jenkins, 30.75
hours fit within Category One; 39.75, wthin Category
Two; and 5.75 hours, within Category Three. The court
has disallowed 32.75 hours as excessive, redundant, or
unnecessary.

(4) Astothe 29.0 hours listed by F. Corley, 22.0 hours
fall in Category One, with 7.0 hours disallowd as
excessive, redundant, or unnecessary.

(5 O the 8.75 hours listed by D. Thomas, 3.0 hours fit
within Category One and .5 hours wthin Category Two,
wth 5.25 hours disallowed as excessive, redundant, or
unnecessary.

(6) O the .5 hours listed by D. Mockbee, .25 hours fall
in Category Two, with .25 hours disall owed as excessi ve,
redundant, or unnecesary.

(7) O the 3.5 hours listed by W Sel ph, 1.25 hours fit
within Category One and .25 hours fit within Category
Two. The court has disallowed 2.0 hours as excessive,
redundant, or unnecessary.

(8) The court has conpletely allowed the 2.00 hours

listed by G Friedman and the .5 hours listed by S

Fahey. Both amounts fit in Category Two.

(9) As to the 642.25 hours expended by the six

par al egal s who worked on this case, the court has al | owed

423.5 hours as reasonable, with 218.75 hours di sal |l owed

as excessive, redundant, or unnecessary.

As to Spruill's attorney, Rogers, the court finds that of the
325.4 hours listed, 151.5 hours fall within Category One; 90.1

hours, within Category Two; and 11.1 hours, within Category Three.
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The court has disallowed 72.7 hours as excessive, redundant, or
unnecessary.

The court has made such deep cuts in everyone's hours not only
because the time devoted to this case was unreasonable under
Johnson but al so because under Thomas, the non-violating parties
have a duty to mtigate "by correlating [their] response, in hours
and funds expended, to the nerit of the clains.”" Thomas, 836 F.2d
at 879. Al though the court finds that notice of the Rule 11
viol ati ons were adequately tinely and that defendants did all they
could to bring the violations to the attention of Navarro,
Chesteen, and Raines, it does not believe defendants properly
mtigated their expenses under Thonas. The court appreciates
defense counsel's obligations to represent their clients
vi gorously; however, this cause was factually and legally frivol ous
fromits inception, a circunstance which becanme cl earer as the case
progressed. In this court's eyes, it was therefore unreasonable
and unnecessary to expend over eighteen hundred hours and to
utilize ten attorneys and at |east six paralegals to defend this
suit.

Therefore, giving due consideration to the tinme and | abor
i nvol ved, the customary fee, the anount involved and the results
obtained, the skill required to defend this case, the experience,

reputation and ability of the attorneys, and the novelty and
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conplexity of the issues presented,

each attorney involved is as foll ows:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

Siler--

102. 50 hours
54. 25 hours
30. 50 hours

Gaul t - -

163. 50 hours

115. 50 hours
30. 50 hours

Jenki ns- -

30. 75 hours
39. 75 hours
5.75 hours
F. Corley--
22.00 hours
D. Thomas- -
3.00 hours
.50 hours
D. Mbckbee- -
.25 hours

W Sel ph- -
1.25 hours
.25 hours

G Friedman- -

$95.
$70.
$45.

$90.
$65.
$40.

$90.
$65.
$40.

$80.

$95.
$70.

$70.

$75.
$50.

00
00
00

00
00
00

00
00
00

00

00
00

00

00
00

per
per
per

per
per
per

per
per
per

per

per
per

per

per
per

the appropriate | odestar

hour
hour
hour

hour
hour
hour

hour
hour
hour

hour

hour
hour

hour

hour
hour

2.00 hours x $70.00 per hour
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$ 9,737.50
3,797.50
1,372. 50

$14, 907. 50.

$14, 715. 00
7,507.50
1, 220. 00

$23, 442. 50.

$2,767.50

2,583.75
230. 00

$5, 581. 25.

$1, 760. 00.

$ 285.00

35. 00

$ 320.00.

$ 17. 50.

$ 93.75

12. 50

$ 106. 25.

$ 140. 00.

for



(9) S. Fahey--
.50 hours x $70.00 per hour = $ 35.00.

(10) T. Buie, P. Ellis, J. Gddens, V. Parker, R
Spencer, R Tomnello (paral egal s)--

423.50 hours x $40.00 per hour = $16, 940. 00.

(11) Rogers--

151.50 hours x $75.00 per hour = $11, 362.50
90. 10 hours x $50.00 per hour = 4,505.00
11.10 hours x $25.00 per hour = 277.50

$16, 145. 00.

These cal culations result in a total award of $63,250.00 to
t he nuni ci pal defendants and $16,145.00 to Spruill. Al though no
def endant has requested an enhancenent in this case, the court has
considered the remaining Johnson factors--preclusion of other
enpl oynent, inposed tinme limtations, and undesirability of the
case--and finds that none of these factors warrant any upward
adjustnment in the |odestar. Finally, the court's award in the
instant case is inline with awards in simlar cases. See, e.qg.

M ssissippi State Chapter Operation PUSH v. Mbus, 788 F. Supp

1406 (N.D. Mss. 1992) (allowing rates ranging from $80.00 -
$115.00 for attorneys with varying | evel s of experience and $35. 00

for paralegals); Shirley v. Chrysler First, Inc., 763 F. Supp. 856

(N.D. Mss. 1991) (allowing hourly rates of $90.00 and $125.00);

Martin v. Mabus, 734 F. Supp. 1216 (S.D. Mss. 1990) (allow ng

hourly rates of $75.00 - $100.00); Beanbn v. City of Ri dgel and, 666
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F. Supp. 937 (S.D. Mss. 1987) (allowi ng hourly rates of $65.00 -
$100. 00) .

This, of course, does not end the matter, however, for now the
court nust apportion these anobunts anong the three violating
parties. The court begins with Navarro. During the time that he
was involved in this suit, beginning with the filing of the second
anended conplaint and ending with his withdrawal fromthis suit,

t he muni ci pal defendants incurred $48, 441. 25 in attorney/ paral egal

f ees. Navarro is responsible for one-third of that anount,
$16, 147.08. During that sanme period, Spruill incurred $9,462.50 in
attorney's fees. Navarro is responsible for one-third of that

amount, $3, 154. 17.

The court turns to Chesteen next. During the tinme that he
represent ed Rai nes, beginningwith the filing of the second anended
conplaint and ending with the unsuccessful appeal of this court's
summary judgnent rulings, the nmunicipal defendants incurred
$62, 798. 75 in attorney/ paral egal fees. Adjusting for theliability
of Navarro and Raines, Chesteen is responsible for $23,325.83
Spruill incurred $14,950.00 in fees during that same time; Chesteen
is liable to Spruill for $5,897.92 of that anount.

Finally, as to Raines, he is responsible for his share of
liability fromthe inception of this suit through the appeal. The
fees incurred by the municipal defendants and Spruill total

$63, 250. 00 and $16, 145.00, respectively. After deducting for
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Navarro's and Chesteen's liability, Raines is responsible for
$23,777.09 to the nunicipal defendants and $7,092.91 to Spruill.

Spruill al so seeks expenses in the anount of $1,309.23. This
is a reasonable sum After apportioning the expenses in the sane
manner as the fees, the court finds that Navarro is responsible to
Spruill for $125.83; Chesteen, for $582.65; and Raines, for
$600. 75.

1. Oher Bases for Sanctions/Fees
In addition to Rule 11, defendants variously seek
sanctions/fees under 42 U.S.C. § 1988, 28 U. S.C. § 1927, and the
court's inherent sanctioning power. Havi ng determ ned that
Navarro, Chesteen, and Raines violated Rule 11 in the prosecution
of this case and that the appropriate sanction is an award of
def endants' reasonabl e attorneys' fees, the court does not believe
that it is necessary to base its decision on any other ground.
CONCLUSI ON

Havi ng carefully considered the matter, the court finds that
def endants' separate notions for sanctions are well taken and are
grant ed, and defendants are hereby awarded Rul e 11 sanctions in the
form of their reasonable attorneys' fees and expenses against
Honor abl e Jeffery M Navarro, Honorabl e George V. Chesteen, and M.
J. B. Raines, Jr., as outlined in this opinion.

An appropriate order shall issue.

Thi s day of , 1996.
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CH EF JUDGE
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